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内 容 摘 要 
家庭暴力作为一种丑恶的社会现象长期存在于各国的社会生活中，早










































































Domestic violence has a long history as an ugly social phenomenon in 
social life, as early as the 1960s and 1970s, the foreign countries put attention 
to domestic violence and established the legal system to punish domestic 
violence, while from the 1990s, by use the means of legislative, administrative 
and judicial, China have achieved the management and sanctions of domestic 
violence and have achieved certain positive results. However, due to the 
influence by the traditional concept of family violence, many people, even 
many law enforcement officers, the judiciary and the public security personnel 
are also simply make domestic violence as family conflicts, family disputes, but 
not domestic violence which is a criminal acts of a serious harm to society. 
With our country's law in relation to domestic violence in the specific 
provisions, there exist obvious fuzzy, vacancy and deficiency problems, so that 
domestic violence cases appear bad phenomenon as the law difficult to follow, 
no legal basis and different judgments of the same cases. Especially in the 
criminal law, in the offense, the choice of the offense, the application of the 
sentencing, crime or the definition, the crime of domestic violence led to exist 
many problems, for example, the problem of vague legal concepts, or cross 
offenses are difficult to apply, or different criteria for sentencing, or the 
presence of crime and non-crime boundary problem. In the specific judicial 
practice, no matter what problems, are made the judicial personnel lack of 
uniformity standard, has resulted in the judge's discretion and subjective ideas 
played a decisive role in the conviction and sentencing of domestic violence 
cases. It is the existence of such kind of problem, the function of criminal law 
does not play very well in the process of regulation of domestic violence. 
Prevention and punishment of domestic violence, the status and role of the 














law, through the regulation of criminal law against the domestic violence in the 
process of the various problems one by one analysis, to find out the crux of the 
problem, explained the necessity and rationality of the criminal law involved in 
domestic violence, drawing on the legislative practice of the British and 
American experiences, and concludes with the recommendations of the perfect 
punishment regulations of domestic violence. Specifically, this article from the 
four parts to complete the exposition: 
The first part mainly expounds the concept of domestic violence and the 
current criminal system of laws and regulations applicable to cases of domestic 
violence offense. Through drawing lessons from the legislation content, the 
viewpoints of scholars and the Chinese scholars' views, to summarize and 
analyze the concept, the family members and the violence of domestic violence. 
Clear the scope and the concept of domestic violence. At the same time, through 
the different classification methods to sort out the criminal law in our country 
may be applicable to family violence on the alleged offense, display and 
analysis of the status quo of criminal laws and regulations of domestic violence 
offenses. 
The second part mainly through four aspects to find the problems in 
domestic violence cases in the criminal regulation: the crime of domestic 
violence, several crimes, sentencing issues and the marital rape. Using the 
specific case, combined with China's current social reality, to present the crime 
of domestic violence cases is difficult, crime number is unknown, sentencing 
chaos and marital rape issues. 
The third part mainly expounds the theoretical basis and the specific 
circumstances of the criminal law to intervene in domestic violence. Domestic 
violence is a serious infringement of citizens' democratic rights, personal rights, 
property rights, has obvious characteristics of the crime, the domestic violence 
into criminal jurisdiction is in line with the basic spirit of criminal law, basic 
purpose, also accord with the needs of social development. Of course, criminal 














violence occurred, violence reached a certain degree or damage results, or in 
which there is a minor under special circumstances, the criminal law should 
play its function. 
The fourth part is divided into two layers, one layer is presented in both 
Britain and America anti-domestic violence history and judicial practice, 
through the display of British and American history and results of anti domestic 
violence, analyzes the advantages and disadvantages of specific measures, take 
the essence and discard the dregs, finally obtain the significance. Another layer 
is in the second part of this paper referred to the regulation of criminal law 
against the domestic violence of the problems, and then reasonable draw lessons 
from anti-domestic violence judicial practice experience, combined with the 
concrete practice of China, separately from the physical level and process level 
put forward to perfect our anti-domestic violence criminal measures for the 
improvement of criminal regulation of domestic violence, provide advice and 
reference. 
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引  言 
1 
引  言 
当家庭暴力的观念逐渐淡出公众视野时，一连串的典型家庭暴力案件




































遭受过配偶殴打的比例为 5.5%,农村和城镇分别为 7.8%和 3.1%。① 另据全


















                                                 
① 第三期中国妇女社会地位调查课题组.第三期中国妇女社会地位调查主要数据报告[J].妇女研究论丛. 
2011,(6):14. 
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